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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING COUNTY

ERIC RACHNER, an individual, and
DAVID HULTON, an individual,

Plaintiffs,
VS.

SEATTLE POLICE DEPARTMENT and
CITY OF SEATTLE, a Washington
municipal corporation; MICHELE LETIZIA
and JANE DOE LETIZIA and the marital
community composed thereof; BRETT
SCHOENBERG and JANE DOE
SCHOENBERG, and the marital community
composed thereof; and SETH DIETRICH
and JANE DOE DIETRICH and the marital
community composed thereof;

Defendants.

No.

COMPLAINT FOR FALSE
ARREST, MALICIOUS
PROSECUTION, CIVIL
RIGHTS VIOLATIONS
AND SPOLIATION OF
VIDEO EVIDENCE

COME NOW plaintiffs and through counsel, allege as follows:

INTRODUCTION

1. This is a complaint for false arrest, malicious prosecutiosh canl rights

COMPLAINT FOR FALSE ARREST, MALICIOUS PROS,,
CIVIL RIGHTS & SPOLIATION OF VIDEO EVIDENCE - 1

violations under 42 USC 1983, arising from individual dd#ents’ October 18, 2008 illegal stop,
search and arrest of plaintiffs, later malicious prosenutf plaintiffs, and fabrication of
evidence and loss or concealment of video showing the allfiacilitated and caused by the

policy and custom of the City of Seattle (“City”), througs $eattle Police Department (SPD), to
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abuse citizen rights and to fail to properly discipline amuksvise officers, including through
various SPD policy and customs to conceal videos showfiggomisconduct, to falsely tell
people videos do not exist when they do, and to conceal logsdteos and other information
needed by citizens seeking to challenge officer versibagsemts by getting the SPD videos of
the encounter.

2. SPD has a policy and custom of ensuring its existing inidaowsystem is not
used to show officer misconduct, including through allovoffgcers to not take video of most
encounters, and allowing a 80% violation rate of the reigalatrequiring officers to take video;
policy to conceal video, and make false statements that 8 bBdwideo, when it does; SPD
policy to conceal in nearly every case since 2001 the clogs for video, that show the
existence of video or acts of concealment or loss of vide@ahiation of video evidence; SPD
policy to conceal that its system often loses video sugdand it has had multiple sudden
losses of video, including a loss of some 14,221 videos in Dexre?008; and other policies to
ensure the video system is used to conceal officer miscorather than reveal it.

3. Such policies and customs turned the video system intoensyétnondisclosure
and concealment of misconduct, violating clear promisdsetpaiblic that the in-car video
system would be used to assure proper conduct by officerglyRarce 2001 have notable
events of officer misconduct been revealed through thésSRDBar video system; most were
only revealed because third parties happened to get videopdlihies and customs challenged
in this suit are a massive failure to discipline and supgrvesulting from the institutional and
high level subversion of the video system, that turned itanteeans of hiding and concealing

officer misconduct, rather than a way to reveal it and rgnted

COMPLAINT FOR FALSE ARREST, MALICIOUS PROS., CLEVELAND STOCKMEYER PLLC
CIVIL RIGHTS & SPOLIATION OF VIDEO EVIDENCE - 2 8056 Sunnyside Ave. N.
Seattle WA 98103
(206) 419-4385




10

11

12

13

14

15

16

17

18

19

20

21

22

23

4, SPD also operates its Office of Professional Accountglilithe same way: to
facilitate and allow misconduct through wrongful ex@atiens, or not finding a citizen
complaint is sustained (the term exoneration will be usegirhéo refer both to actual
exoneration and OPA findings of not sustained); keepingexation files secret, and using OPA
to officially legitimate wrongful conduct, as OPA did in ipk#f Rachner’s case.

5. SPD accordingly has turned the two systems needed foriedfetticer
discipline into systems that promote misconduct. Miscondupromoted when officers know
the video showing it will not come to light, or can be conatale only rarely will come to light;
and OPA will exonerate, despite video showing wrongfublcoty as happened here.

6. OPA and the video system promoted misconduct by keepingheidark, instead
of bringing it to light.

7. This suit seeks damages for plaintiffs, and injunctive rédiehange these
policies and customs and ensure that the video and OPAnsysterk as they are supposed to
work: to reveal and remedy officer misconduct, rather thaonceal it.

PARTIES, JURISDICTION AND VENUE

8. Plaintiffs Eric Rachner and David Hulton are each ownec®ofputer security
firms, and each separately resides in King County Washingto

9. Each plaintiff was falsely arrested on October 18, 2008 tgndant officers,
then maliciously prosecuted due to efforts of defendants,mnonths later the City dismissed
charges against plaintiffs in 2009.

10.  During their prosecution and later, SPD repeatedly dengditifs videos of
their arrests, which show the officers’ wrongful conduct tnedfabrication of false versions of

events on the incident report.
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11. Today, SPD is still concealing one or two videos of the arregtants, despite
plaintiffs’ numerous requests.

12. Defendant City is a municipal corporation; SPD is a depanttthereof and the
City and SPD legally “reside” in King County being located doing business there.

13. Defendant officers Michele Letizia, Brett Schoenberg agrg&nt Seth Dietrich
were or are at all relevant times employed by the SPD as pdficers; at all relevant times
they acted under color of law; on information and belief/tteside in King County,
Washington; and they falsely arrested plaintiffs on thatrilgquestion then maliciously
procured their prosecution.

14. Letizia falsely arrested Rachner for obstruction, whechRer lawfully refused to
give his identification. Schoenberg falsely arresteddiitor assault, when there was no
probable cause for said arrest, and the officers obtainescapteon that did not match Hulton.

15.  Dietrich on information and belief screened and approwe¢hl &rrests and falsely
arrested both plaintiffs.

16.  The three officers conspired to effect such false arrasiae plaintiffs’ rights,
fabricate evidence including on the incident report, and &l conceal video; and to procure
the malicious prosecution of plaintiffs, acting intentibnand maliciously, secure in the belief
that SPD policies and customs would assure video showentgutin would not come to light,
giving the officer freedom to violate rights and fabricatvelence.

17. The wrongs complained of arose or were in King County Wgshrinand
concern public officers there, and jurisdiction and venaeppropriate in King County under

RCW 4.24.020 and .025 based on parties’ residence or place thieaorts arose.
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18.  Plaintiffs have filed claim notices and waited 60 daysrgodiling suit.
Plaintiffs have waited until nearly three years from theefarrests because SPD has
continuously hidden and concealed from plaintiffs videfoheir arrest and other evidence of
policy and custom which plaintiff Rachner has had to wordddiain, for years, overcoming SPD
resistance at every stage.

FACTS

SPD Policy and Custom To Violate Rights

19. SPD has had a policy and custom to violate citizen rightsydimg false arrest,
arrest for not giving identification, excessive force, amguse of the obstruction statute,
facilitated and maintained through policies making itidifit for the arrestee and others to
obtain video of the events or remedy them through complair@A. The policies and customs
challenged in this suit were in place prior to 2008 and coatto the present, and allowed and
caused the officers sued herein to violate plaintiffgitsg

20. SPD had a policy and custom to violate a citizens’ right t@ive identification.

21.  Since 1982 in Washington State an officer cannot lawfullgsa a citizen not
driving a vehicle for his or her refusal to give identifioat this was clearly established in
Miranda v. Arizona384 U.S. 436 (1966)Terry v. Ohig 392 U.S. 1 (1968) (“refusal to answer
furnishes no basis for an arrest”) and particularl@tate v. Whited7 Wn.2d 92 (1982)
(“detainee’s refusal to disclose his name, address, andintbenation cannot be the basis of an
arrest”); then again iBtate v. Hoffmar35 Wn.App. 13 (1983) (refusal to produce identification
after lawful Terry stop is not obstructing); and other casésdingState v. Biegeb7

Wn.App.192 (1990) (right to silence includes being silenbame’s identity).
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22.  SPD has had a policy and custom to viokti@te v. Whiteto fail to properly
teach officers about the right to not give identificatiang to fail to discipline officers who
violate said rights; and to wrongfully exonerate saidcef in OPA investigations in such cases
when citizens complain, even where video shows the officganduct, thus officially
implementing the illegal policy to arrest for not givimgntification.

23. The SPD officer manual and training is and was improper afettive, failing to
give officers thaVhitecase rule, or discuss the right to not give identification.

24.  The portion on “Social Contacts, Terry Stops, and Arrests’lisdpages and
was so in 2008; it states in section 6.220 entitled “SociatdCts) Terry Stops, and Arrests” that
“If the individual being questioned fails to accuratelyntifiy themselves or if information is
gathered to further validate the officer’s suspicion, temtion may be extended,” without
discussion of the right to not give identification; and tilsian official policy that officers may
arrest and detain for refusal to give identification.

25.  SPD has had a policy and custom of allowing officers to miwesebstruction
statute, including interpreting at their discretion, mgKeidse arrests, arresting for not giving
identification, and arresting people for lawful speech fiwefs including protest of illegal
officer actions or misconduct or questioning same a/ldaté&mpt of cop.”

26.  Sergeant Sean Whitcomb is a policy maker for SPD when spefakithe
department to the media and officers may take his staterasmfficial policy. In April 2010,
Whitcomb stated to reporter Eric Nalder that SPD officezsallowed to interpret obstruction
statutes according to their own “point of view”; this wasoidd policy that officers may abuse

the obstruction statute.
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27. On information and belief, SPD has often arrested persomsftsing to give
their identification in years prior to 2008, then SPD haserxated or failed to properly
discipline such officers or teach them the rul&\dfite.

28. In 13 months prior to and including October 2008, this hagheepeatedly
including the following on incident reports and known to Sedlers: (a) 07-409252, Angelo
Peterson when picking up a jacket on the street, arrestedtfgiving identification ; (b) 07-
441371, unknown person near suspicious persons, arrestaat fjving identification; (c) no.
07-466197, process server arrested for not giving ideatiiéin; (d) no. 08-290457, Jeremy Peck,
arrested for not giving identification; (e) no. 08-3358adward Mulvihill, arrested for not
giving identification; (f) 08-341044 SPD accosts mamtagests for not giving identification;
and (g) 08-392375, arrests of Rachner and non-party Adarre@ar not giving identification.

29.  On information and belief, wrongful arrests for not givingntification occurred
at similar or higher rates and were shown on incident reparrtyears prior to October 2008 and
were known to SPD leaders.

30. SPD officers illegally threatened citizens with arrestriot giving identification
in many other cases; with SPD then exonerating or failipgdperly discipline such officers;
this is shown on incident reports and known to SPD leaders.

31. SPD has had a policy and custom of allowing and facilitakwpssive force; this
is part of and causes the policy and custom of wrongfustarréthout excessive force, too.

32. In 397 excessive force complaints to OPA, from January 1, @0@Bout May
2011, OPA found no misconduct or exonerated the officer 1G@kedime. On information
and belief, many such findings were wrongful, and a 100% rateresustained findings is “too

good to be true,” and indicates the OPA system was dysfuatod covering up misconduct.
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SPD Policy and Custom to Use Video System to Conceal Miscluct

33. SPD has had a policy to allow and foster such abuses of sitizerugh policies,
practices and misfeasance concerning the in car videensystcluding allowing massive failure
to take video by officers, concealing video, losing or spiolg tens of thousands of videos, and
hiding and concealing activity logs in nearly every casees2001, where such logs show acts of
concealment, loss or spoliation of video or other facts SieDIdlhave disclosed.

34. SPD knew, and told the public, the in car video system was néadaad would
operate to ensure officers did not commit misconduct. SRI2de&new for this to happen,
SPD would have to overcome officer resistance to videaseasure videos were taken, and
then disclosed, to persons challenging officer versionsefits.

35.  SPD then implemented the system and related practicesuceendeos are not
made, or kept, or are concealed and not disclosed to pertsaming video will prove officer
misconduct. SPD subverted the purpose of the in car videensgsnd turned it from a system
to disclose and remedy misconduct, into a system that ogecatenceal and promote
misconduct.

36. SPD since 2001 has spent millions of dollars on the videerayst

37.  SPD told the public the system would help assure officdraumeproperly many
times, including the following: (a) On February 25, 2002 e Gihief John Diaz, then
commander for the new video system, told the public thatitle®\system was “a way to
increase community confidence in the department” (see

http://www.seattlegov/mayor/newsdetail.asp?ID=246p$c40); (b) Mayor Nickels stated in a

press release of July 18, 2002 that the video system wasistito enhance police

accountability and improve police-community relatioms;stressed video in “ALL patrol cars”
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was to “improve public confidence and trust in our polic&he goal is simple: increased

accountability” (see http://www.cityofseattle.net/mapemwsdetail.asp?ID=2784&dept=40); (c)

elsewhere this release stated a goal of the project w&hsufe accountability”; (d) the SPD
Manual for officers in section 17.260 captioned “In-Car ditdstated an official purpose of the
system is “To establish video data accountability”; and iedagust 20, 2007, chief Gil
Kerlikowske wrote a memo to the Mayor’s Police AccountgbReview Panel, stating in
response to citizen complaints about officer misconductcdr video cameras were installed.”

38.  Prior to installation SPD command knew, and it was true that/ro#iicers had
opposed installation of the video system fearing it woultkvas intended; and officers knew if
they were allowed to not take video or could hide it, or ifsygtem did not disclose video to
persons challenging officer versions of events, the systeuld not work as intended to disclose
officer misconduct.

39. Since 2001, officers have resisted attempts to have greéstesdire and SPD has
had until 2011, a policy to bar disclosure of video to supersiabsent a formal discipline
charge; in normal practice a supervisory officer was bycpaiot permitted to review videos
made by a subordinate.

40. SPD has had a policy and custom that allows officers to singiliake video.

41. The SPD officer manual required video to be made in most atexsuwvith
citizens, and required officers to note existence of videoaident reports. Section 17.260
thereof states “Officers will activate the video equipimancluding microphone, prior to
making citizen contacts”; “If reasonable to do so, they¢effs] will record their approach to
crime scenes”; “Before starting patrol, the video camerdbeipositioned to properly record

traffic stops, and the wireless microphone will be syncetdldabcamera unit and attached to the
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officer’s person in a manner suitable for its most effectise”; “the officer with the operational
microphone will be primary, whenever feasible” and “Whenstadial arrest is made, the
General Offense report will indicate the contact was rexbfdin practice, though, SPD has had
a policy and custom of allowing officers not take video, or if it is taken to not upload it, or to
not report it on incident reports, all to facilitate officewsavoid taking video, or to hide video,
and defeating the purpose of video to show officer misattndu

42.  SPD created this policy and custom by allowing massiveréaitutake or note
video, and not imposing significant discipline in respaiesaolations of such regulations. After
2001 SPD often allowed up to one third or one quarter ofesffim patrol cars to simply not
take video on the ground they did not have video training.

43. This and the failure to enforce regulations requiring witdd all officers that
video is optional; this allows officers committing abusesither not take video or to conceal it
if they took it and it would show misconduct.

44.  There are at SPD 229 incident reports for all obstructi@ses in the period
October 2007 to January 2008. In these reports there ared@is by officers in patrol cars,
that is, with video; and in this subset, some 109 reports ddatetteere was video.

45.  This is an 83.9% violation rate of the above mentioned regnat

46.  This was known to SPD leaders who did not take proper acti@sponse.

47.  Oninformation and belief, the same or similar 84% violataig took place and
was evident to leaders, in other periods since installafitmreosideo system.

48.  Obstruction like many other crimes happens in the presdrazealficer.

49.  Under the video regulations the vast majority of obstouc#rrest reports should

indicate there is video; yet most indicate there is nat;3D leaders knew this.
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50. SPD leaders in allowing 84% of all obstruction arrest rtsgornot note video,
created a policy giving officers the option to not take @jddlowing officer abuses, and
contrary to the promise to citizens.

51. In October 200BPD leaders changed the incident report form by removig a b
for noting existence of video on the form. This helped offitemot take video, or to not note it
on the form. That video is not noted on the form leads citizensttseek video even if it exists.

52.  When video is made, SPD has had a set of policies and custoors&al; lose,
destroy or hide video and facts about video, and to not deseideo or to hinder and burden
attempts to get video; to ensure the system does not reiseainauct.

Policy & Custom to Conceal Video, Activity Logs and Loss of Tbusands of Videos

53.  SPD has had a policy and custom to falsely conceal video wisarequested,
including without limitation failing to provide video anthng video does not exist, when it
does; refusing to disclose the activity logs for video introases since 2001
including where such logs would show video does exist wh&nhsaRl it does not exist; failing
to disclose copies of video given to OPA or city attorn&jsgly or incorrectly stating there is
no video when SPD does have video on the hard drive or in afedpyg to have proper
policies to look for video; not allowing public records offis or attorneys look on the activity
logs; improperly disclosing some but not all video; failiagell citizens the SPD system lost
thousands of videos; falsely using signatures of policyamrsaguch as John Diaz to bolster
credibility of false statements there is no longer adg®j or similar acts of concealment, false
and incorrect statements and nondisclosure of video ioitadbgs.

54.  The activity logs are the electronic files showing if aeadds on the system or not

or if it was lost or removed. They thus are key to acts of camesdlor loss or spoliation of
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video by SPD. They show SPD had video previously or when it wagseed and thus are the
key item of evidence to show SPD wrongfully failed to diselor concealed video, or video was
removed or lost.

55. The logs also show data such as dates of video creation, Wiensoviewed
video, if they were copied (“exported”) and to whom (e.g, RAQ@r city attorneys) (thus
showing where the City has copies) and information aboas@ eseful to a defendant.

56. SPD since 2001 has had a policy and custom to not discldge aide the
existence of activity logs from the public, the media andqes challenging officer versions of
disputed events. This was , to help ensure the video systemuisaabto show officer
misconduct, in particular, by hiding and concealing SPD/sealing or nondisclosure of videos
and loss and spoliation events.

57.  Activity logs were requested in thousands of cases wheraveguest is made for
all information or electronic information about an arrgst SPD routinely did not disclose
activity logs.

58. The logs show existence of a video, badge number of the affieating the
video; removal or loss or corruption of video; retention w@nd; badge numbers of officers
reviewing videos and when; and a notes or narrative fielthaung individualized data or
comments about the incident by the officer creating theovide

59.  Oftentimes disclosure of logs was required when SPhalidlisclose them in
thousands of cases.

60.  This policy of not disclosing logs and concealing them frajy®perated to

deprive defendants or citizens of information neededduw sifficer misconduct or defend a
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charge, and violated disclosure obligations or obligatiomdeBrady v. Maryland373 U.S. 83
(1963).

61. On information and belief, SPD has not disciplined any afficethe failure and
refusal to disclose activity logs.

62. SPD has had on information and belief a policy and custoreep kideos and
the logs concealed from city attorneys and public recoffiters, who do not even review logs
to see if videos exist or were copied.

63. SPD has had a policy to have only a small handful of video ftfiuérs look at
logs. This allows SPD to frequently say there is no video whese ik, because public records
officers or attorneys and others not wearing a unifoemat allowed to look at the logs.
Alternatively, SPD only has allowed such people to lookgs Fecently.

64. SPD has lost tens of thousands of videos from its system. S&Domeealed
this type of spoliation of evidence event from the puylhe media and persons seeking video.

65.  Since installation, SPD’s video system has often expexteaadden non-routine
loss, or willful destruction, of video, each year. Since 20PD 8as suddenly lost or had
removed tens of thousands of video and has failed to teluthiec phis.

66. Atthe end of December 2008, the SPD video system lost 14,@24svsuddenly
or they were on information and belief removed impropedynfthe system.

67. Atthattime 14,221 videos were 22% of the videos extant ory#ters.

68.  SPD has hidden this fact from the public and defendants wiiat meed those
videos to prove what happened in their encounter withesffjoor who might be able to point to
the fact SPDost the video, as an exculpating circumstance or evidencehth&lity was

required to disclose undBrady.
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69. In April 2009, the system lost 32,502 videos suddenly orwWexg improperly
removed. These were later restored; and SPD on informatidpedinticoncealed these facts
from the public or defendants.

70.  Other events of sudden video loss in the period July 2008y@011 included:
in December 2010 the system lost 1,008 videos or they werepenty removed; on January
13, 14, 18, 19 and 22, in the year 2011, the system lost or thermpraper removal of 78, 51,
14, 29 and 39 videos respectively; and on June 24, 2011 teendgsit or there was improper
removal of 89 videos; and SPD has hidden these facts fromdaefes and the public.

71.  On information and belief, SPD lost videos or they were gy removed at
other times since 2001; at the same rates and frequencyhasdinly 2008-July 2011 period.

72.  SPD’s concealment of logs that show loss or removal or ctmertof video
violated legal duties in many criminal cases; and wasveragp SPD’s unlawful responses to
citizen or defendant requests for video, violations of Bi@aligations. Many persons would or
could use such loss or concealment or spoliation eventsalierotpe officer versions of events,
show their innocence, or after being convicted or in jaildatill use such loss or spoliation
events to overturn convictions or get out of jail.

73.  On information and belief, SPD has not properly disciplinedifzas not
disciplined anyone for these massive loss or removal egectsncealment of same.

74.  SPD has many other policies and customs to lose, or remoee, vid

75.  SPD routinely destroys and purges log entries and comdsppvideos three

years after creation when it could easily keep such evgéndoes so to hide officer

misconduct.
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76. By this practice, SPD routinely destroys evidence of poocealment, loss or
spoliation of video evidence; and that this is a policy otatns

77. SPD'’s policy to keep these video losses or removals conceattinues to the
present despite SPD leaders being told by Rachner in 2018RBahas wrongfully concealed or
failed to disclose video in other cases, and the logs aredheedeadit this; SPD’s continued
purging of video and log entries is daily removing evaethat persons could use to show SPD
wrongdoing.

78.  SPD has and is concealing and purging the log entries asf plaet policy to
cover up and conceal wrongdoing; this helps conceal potations of public disclosure laws or
Brady v. Marylandbbligations.

79.  SPD through purging log and video data that could be cheefalyned has had
and today has a policy at the highest level, to conceal officeonduct, conceal videos and
conceal the concealment or loss of videos, all to preversygtem from being used to show
wrongdoing by officers.

80. In addition to loss or removal events and purging, SPD rasthar routine and
official policies to conceal or not disclose video or hintse seeking it.

81. SPD has had a policy and custom to not look at activity logsr@xjported
copies to see if video exists.

SPD Policy to Not Disclose Video

82.  SPD by policy or custom simply tries to deny access to videauab as possible,
citing generic policies such as a policy that videos arg kapt 90 days in denying requests for
video, without looking for the video on the log; or by citiny @otentially applicable exemption

to disclosure on a blanket basis without individualizedesgyor wrongfully.
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83. For example, SPD routinely and by custom or policy deniesemqyest for video
about a third party. This helps ensure the media or citizéing @&s watchdogs do not get hold
of video showing officer misconduct.

84. In this context where someone seeks video about someen&EIB cites privacy
reasons. But in fact often there is no privacy at stake &g iveist majority of cases, the video
concerns non-private and public interactions betweenitizen and the officer. SPD also cites
effective to law enforcement without particularized rewag other exemptions without proper
basis.

85.  SPD has not properly funded nor trained its public recdedbte make the
system function as needed.

86. On information and belief, the public records staff was natrawf the sudden
loss of video when it happened, and was not even aware ofgthentl Rachner discovered
them then requested certain logs from public recordsiataf09.

87. SPD also removes or destroys video as per routine pmatideding removal
after three years and also eliminating all video 90 d#igs creation unless there is a pending
criminal, civil, or administrative case.

88.  This deprives many people of video following suspectedaffabuse. If the
citizen is not charged and fails to demand video quickly, on@&vare or without means to pay a
lawyer, or simply fails to hire a lawyer immediately, the 99 dde works to ensure video is no
longer available.

89. SPD does not have a policy to honor where a citizen’s demded be kept.

SPD has a policy to ignore and deny a citizen’s demand tihed Wie kept.
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90. SPD continuously destroys extant video located in the inrgrthe in car units
continuously record video when the car is in use, and keepdée until overwritten which is
sometimes days later. SPD policy and custom is to both notdoeideo in this location, and
to let this video be lost or spoliated routinely.

91.  Officer Benjamin Kelly’s in car unit took video of his encoer with Maurice
Clemmons on December 1, 2009. SPD commanders later rectivareeleo from the unit in
the vehicle using nonroutine efforts, because it had ndiget overwritten. There was no
system in place to look for this kind of video record, in the car

92.  When a citizen complains about an officer and demands vid pSlicy and
practice is to not look for video on the in car unit.

93. The foregoing policies, practices and customs are pareajeéheral policy and
custom to prevent video from showing officer misconduct.

94. SPD has not fired a single officer or imposed any serioagptiise for
documented cases of SPD or officer failure to take videogadment of video, misstatements
about video, concealment of logs, or loss of thousands of vid@@ncealment of said events
from defendants or the public.

95.  On information and belief, SPD has a secret back up systémating into
operation in or before April 2009 and that has not beenadied|to the public nor used to find
video to respond to requests for video. On information anefleltwo days following the loss
of 32,502 videos in April 2009, SPD was able to and did restone 46,009 videos, including
those suddenly lost in April and others that had been dealeer the 90 day policy. SPD has

kept these facts concealed to hide the backup system anatittueato conceal the recurrent
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losses of video. Said restorations are shown in data giveact;nBr discussed below and could
not happen unless there was some backup system.

96. On information and belief, SPD has not properly used suchcdtgbackup
system to look for videos or disclose same.

SPD Policy and Custom to Misuse OPA and Wrongfully Exoneta

97. SPD has had a policy or custom to misuse OPA to wrongfutijerate officers,
set policy allowing illegal acts and keep exoneratioms fdecret from the public, to ensure
officer conduct is validated wrongfully or keep miscortduem coming to light.

98. In 2001, SPD created the Office of Professional Accountalbdihelp assure
officers would act properly to citizens.

99. SPD and the City at that time set an official policy to nbOBA files leading to
exonerations be disclosed, and such files have not beédoseidc

100. The City and SPD have an official policy and custom inclgdinder SMC
3.28.800 and otherwise, to keep files leading to exoneratmmsealed; and even that OPA must
maintain confidentiality of files as if OPA were in an atiy client relationship with the
officers.

101. This and other practices deprive OPA of independence arttigotocus on
keeping OPA in the function of serving officers, not the mylaind keeping exonerations secret
including wrongful exonerations.

102. SPD has kept OPA work or as much of it as possible secret aschdbdisclose
to citizens or the media, OPA files exonerating officers.

103. OPA as official source of discipline officially sets poliaySPD.
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104. On information and belief, OPA wrongfully has exoneratedyntdficers or
imposed slight discipline; and legitimated misconduct, é&glating it is in accord with policy.

105. Such policies and customs facilitate and protect officecamduct and sets
policy to allow wrongful acts.

106. OPA investigated complaints about arrest for not givitegpiification many times
prior to October 2008, and since, and on information andfpleéie rejected the citizen’s
complaint, exonerated, or failed to reach a finding of ‘@asd,” in all or nearly all cases,
setting an official policy to allow such unlawful arrests.

107. By making the OPA disciplinary function largely secred aot independent, SPD
has created a culture of secrecy that allows miscondulouiosh in the dark, and a defective
and improper system of discipline.

lllegal and Malicious Stops, Arrests and Prosecution of Racter, Hulton, Currie

108. The above policies and customs caused the wrongful actsedirat plaintiffs.

109. On October 18, 2008, on Boylston Avenue, in Seattle’s Capiliol H
neighborhood, plaintiffs Rachner and Hulton, and nonypaadam Currie were falsely arrested
by the individual defendant officers.

110. That night, plaintiffs and others were participating in &irtisolf, a group activity
in which plaintiffs and others peacefully assembled, mamxpressive retro attire, and walked
from bar to bar, in small teams of about four or five, puttingdayn balls short distances, on a
marked course on sidewalks. This conduct and attire expressatercultural values or values
of Capitol Hill urban life, active use of urban space, as coetpEr commercial or passive

entertainment. Plaintiffs engaging in this activity whistgroup were engaged in expressive
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conduct protected under the First Amendment and the dgegs liberty interest of walking
about the city in which they lived.

111. The conduct was not dangerous or disruptive, nor criminal. dyhiealls rolled
on the sidewalk and any occasional lift given to a balhdidcreate appreciable danger. The
balls used were the kind sold to children for them to shoeactt other.

112. One Marcus Johnson gave his ball some lift and it lightly otgghGabriel Clark
without injuring him nor assaulting him, comparable to aigegt bump given on the shoulder
by a passerby. Gabriel Clark spoke with Johnson and wag angpology was not made.
Clark called 911 and complained about the group in gendfabut claiming assault or
identifying any “suspect.” The SPD person taking the adlhdt even ask for an identification
of any suspect.

113. SPD'’s officers Letizia, Emily Clark, and Schoenberg arrivéten, officer Jose
Silva arrived a few minutes later, followed by officers Benin Archer and Dietrich.

114. On information and belief, officers arriving first, thatli®tizia, Clark and
Schoenberg, started off by violating the video regulatinrigiling to activate the retain function
on their in car units so as to record their conversation emnt®from the start. Their videos
were turned on after they arrived at the scene.

115. The officers spoke to Gabriel Clark but did not get any ideatibn of any
suspect at that time.

116. At 8:05:54 pm (all indications of time are taken from vididser obtained) they
unlawfully stopped and seized by show of force a grouprb&t Golfers including Rachner and

Hulton. This was illegal and lacking reasonable suspicigravable cause; and said officers
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were acting intentionally and maliciously to violateazlg established liberty and speech rights
to punish Urban Golf and its expressive speech activity.

117. The detention came with the officers driving up to the groitip everhead lights
on (indicating the video was only then turned on) and ahew of force.

118. At 8:06:38 pm, Officer Clark told Letizia that Rachner wontt answer
guestions and Letizia said, “Cool, that means we get tat&irasand let him go before a judge.”
By this Clark and Letizia violated his right to silencegesde is not a crime.

119. Letizia then said to Rachner, “Today is Saturday, you won’agadge ‘til
Monday.” This was a threat to arrest Rachner for not speakidyiolated his clearly
established right to silence.

120. At 8:11:57 p.m., Schoenberg told the group, “I don’t know why goys come to
Capitol Hill to do this, | understand it's part of the CalpHdl experience, however it's not
going to be any more.” This comment is audible on the videos imadetizia and Clark. This
was an illegal order to the group to stay out of Capitol Hill aas unlawful suppression of their
First Amendment rights and procedural and substantiveheess rights.

121. Schoenberg’s direction was backed by the other officemsvsif force, and by
doing so they joined in his unlawful acts. Each knew that Stiewgis order violated the
group’s clearly established rights and failing to stofhsuclations, joined in, thereby violating
said rights and agreeing and helping do so.

122. Subsequent wrongful actions of the officers were to impiertie order to stay
off Capitol Hill to punish the expressive acts of Urban Gotf areate some kind of criminal

guilt to discredit plaintiffs should they speak up abo.thi
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123. After this seizure, and at 8:08:50 pm, officers Letizia, 8oherg and Emily
Clark talked to Gabriel Clark, who described the person whaéad impacted him, saying,
“He’s a little bit thicker [than me], like my height, with a skang cap”; this description is shown
on the tape made by officer Clark.

124. Attached hereto as Exhibit A is a true and correct copy byrsetes from the
officer Emily Clark video at the time that Gabriel Clark gake description (8:08:50 pm).

125. Exhibit A is a fair and accurate depiction of the scene atithatdand place, and
correctly shows Letizia, Rachner, Schoenberg, Emily ClakGatbriel Clark (in that order,
from left to right) at 8:08:50 pm; and the audio on this vigeticates at this time Gabriel Clark
is giving the description mentioned above.

126. Officers did not seek out a suspect matching that deseriptiany time nor get
Gabriel Clark to identify Hulton or anyone else. At the tohéhe description, Rachner was
standing near Letizia as shown in Exhibit A. At this moment,lenBabriel Clark is describing
the alleged suspect, Gabriel Clark could see Rachner yabtmbint to Rachner nor say he was
the suspect, nor describe anyone matching Rachner. Latities time had no basis to restrain
Rachner.

127. The description given by Gabriel Clark did not match Racbhnélulton or
Currie, objectively. Gabriel Clark’s height was 5’ 7” and heglved about 180 Ibs. Rachner’s
height was 6’1", and his weight was 155 pounds. Rachner e fomt taller, and some 25
pounds less than, the person described by Clark; Hultonbeas 311”, and weighed 140
pounds; and was four inches taller, and some 40 pounds lesshthaerson described by Clark.
Both Rachner and Hulton had no cap or hat and Hulton also stas American and wore

glasses. Clark did not say the “suspect” was Asian or Alsma@rican or wore glasses.
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128. The mismatch between the description and Rachner or Hulshroven on the
videos of the incident.

129. The unlawful detention continued even after Letizia, Scheenpand Clark had
the description.

130. The description constituted additional objective infoioraprecluding any
probable cause or reasonable suspicion.

131. At 8:09 pm, Letizia furthered the illegal conduct, saym&thoenberg and Clark,
“You can just ID everyone and report them all as suspesthbdenberg said “We really want to
get all their ID’s, get ‘em, want to help me collect them?é3édorders violated plaintiffs’ and
the group’s rights under the First, Fourth, Fourteenth anl Aifhendments. The officers knew
they were violating such clearly established rights aaat tolloquy recorded on the video
reflected the violation, their knowledge and their jomgre@ment to violate rights by illegally
getting identifications and illegally reporting them alsauspects without individualized
probable cause. The officers acted in concert and by agreemealate plaintiffs’ rights, and
knew the video showed this.

132. At 8:09:46 pm Letizia told Rachner, “Let me see your ID, lyeaa and take your
ID out of your pocket.” This was an unlawful search and owerdaduce the wallet contrary to
State v White

133. Rachner lawfully refused, saying Letizia had no legaltrigtget identification.

134. Letizia repeatedly unlawfully ordered Rachner to pressndentification,
saying, “l do have a legal basis, so go ahead and removely&womh your pocket” and “You

have to remove it”; Rachner repeatedly refused saying, “&wad™| refuse,” and “l will do no

such thing.”
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135. Rachner was courteous, and did not obstruct any officer mgseabto any
search. Rachner’s speech was First Amendment protespmpeiid expression. It angered
Letizia who viewed it as contempt of cop and who then actédimesly to punish Rachner for
this speech.

136. At 8:10:05 pm, officer Emily Clark observed this and said Veldt, | love it”
approving and ratifying Letizia’s unlawful acts and faglito stop them. She thereby joined in
violating Rachner’s clearly established rights by agreemweh Letizia and in a concert of
action and conspiracy to violate his rights.

137. Letizia said “if you refuse to give me your ID, then we \ailtest you for
obstructing,” then unlawfully searched Rachner by takisgnallet out. Letizia then falsely
arrested Rachner at 8:11:27 pm. Said acts were an unlaafohsend seizure and arrest, done
maliciously to punish Rachner for his verbal assertiongybfs, and being part of Urban Golf.

138. Letizia and the other officers all knew of the clearly esthbd right to remain
silent, and not give identification, to not be subject to tsaerable searches and seizures, the
liberty right to go about the City without being ghettoize limited as to place, or based on
expressive activity, and the right to speak up to an offidr eorrect statements of the law;
each acted intentionally and maliciously to violaterglé&s’ clearly established rights.

139. At 8:11:27 pm, Schoenberg saw Letizia’s arrest of Racanérsaid “hey we can
always take him down, and he can go to the fingerprints sgétious to get his identification].”
With this approving comment and failure to stop the violetbRachner’s rights, he joined in

and agreed with Letizia to violate Rachner’s rights widgrhe conspiracy.
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140. Atabout 8:17:05 pm, Letizia told officer Jose Silva thaidia had arrested
Rachner because Rachner had acted “edjumicated.” Liketieia this was on the video and
showed his improper motive to retaliate against Rachneumlaghful arrest of Rachner.

141. Silva by failing to stop the violation of Rachner’s rightsgd in and ratified said
violations joining the agreement and conspiracy to \eolaghts.

142. At 8:18 pm Schoenberg told Letizia “I got the one guy who aasally, did the
assaulting.” Letizia replied, “Oh, you found him?” and Sct@eg said, “Mr. Hulton, yeah.”

143. The above comments are shown on video Rachner has obtatriesl s not
obtained the Schoenberg video.

144. The Schoenberg video on information and belief shows Stleog's lack of
probable cause for arresting Hulton, and that the realndasthe arrest was Hulton’s speaking
up to Schoenberg, and Schoenberg’s and the other offas@msus towards urban golf, and said
video has information and commentary by Schoenberg imgichis motivations were malicious
and to punish Hulton for not admitting guilt and to expel nrpalf from Capitol Hill.

145. Schoenberg’s unit was recording audio and video and kihead lights were on.
The Schoenberg video was on information and belief spoliktstdor concealed by SPD,
although it was on the server or the in car unit; or it wasiplaaded to the server or
Schoenberg uploaded said video with an identification murabanother officer, and/or the
officers sued herein conspired to conceal said video.

146. Schoenberg was primary officer at the scene.

147. As shown on other video obtained, Schoenberg approacHezhHaccusing him

of assault, saying “we know you did it.” Schoenberg detaimadoly putting him on the squad
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car then at 8:25:55 pm Schoenberg falsely arrested Hidt@ssault without probable cause and
put him in the squad car.

148. Schoenberg acted intentionally and with malice, motd/aieanimosity to the
group’s expressive conduct, and in violation of what he knevewulton’s clearly established
rights under the First, Fourth, Fifth and Fourteenth Amesrdm

149. Dietrich arrived at 8:20:15 pm. At 8:21:53 pm, Letizia toldtbat that Rachner
“here is educating me on the legal system” and “chaltentfie detainment, doing all that stuff.”
Dietrich thus knew the basis of the arrest was Rachner’'saleiwvidentify himself. At 8:23:38
pm Letizia told Dietrich, “they have actually been ablédentify the one that launched the ball
into the guy’s face.”

150. Dietrich screened and approved Letizia’s arrest of Ragluespite being told it
was for refusal to give identification and despite beotg by Letizia Rachner’'s misdeed was
informing Letizia about the legal system.

151. Dietrich said at 8:24:44 pm, “We can ID him at the precinct geing to go to
the precinct.” Dietrich knew the arrest of Rachner viadtis clearly established rights and by
approving this arrest, and not stopping it, Dietrich joimethe concert of action and conspiracy
to violate rights and suppress Rachner’s speech.

152. Dietrich at 8:26 pm, detained a smaller group of Urban @#t&anding nearby
that included Adam Currie. This was unlawful lacking reaslensispicion as among other
things, Dietrich had been told and believed the “suspectitdHuwas in hand; thus there was no
suspect to be looking for any longer. He acted out of malisafpress the expressive conduct

of Urban Golf and back up the prior order to stay out of ©hpil.
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153. Dietrich unlawfully demanded identification from Currigdwing this was in
violation of his clearly established rights. Currie refysesserting he did not have to give
identification. Dietrich unlawfully arrested Currie fdogiructing an officer, at about 8:29 pm;
lacking probable cause and intentionally and maliciopsahishing Currie for speaking up, and
thus he joined with other officer’s in abusing these ciszam concert of action and conspiracy
to violate rights of plaintiffs, and the group.

154. Atabout 8:36:12 Letizia told an officer he had arrestechRer for not giving
identification and for Rachner’s expressions to LetiZiae other officer said, “Well, you get
what you ask for.” Letizia thereby widened the circl®ficers who knew the arrest violated
the clearly established right to silence, and was for Rathapeaking out.

155. At about 8:37 pm, Schoenberg spoke to Dietrich about Hulteetriéh said, “He
doesn’t seem to understand? Hook him up and take him to tioe stlaybe that way he’ll
understand.”

156. This was coercion of Hulton to “make him understand” that isfess. This is a
violation of what Dietrich knew was his clearly establishigit to silence, and to protest officer
misconduct. Dietrich assisted in the arrest of Hulton jgiminthe illegal agreement to violate
rights, motivated because the arrestees had the temergipas@officer misconduct.

157. Dietrich on information and belief approved the arrest didtu

158. Dietrich failed to obtain a positive identification byl Clark of Hulton and
lacked any probable cause to arrest Hulton.

159. Rachner, Hulton and Currie were put in handcuffs, taken torduengt, and put
in cells; the City later maliciously prosecuted each of thased on information and false

information provided by defendant officers including larfeated incident report.
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160. The officers knew their illegal conduct and comments shgvliegal motivations
were on several videos; on information and belief, theeisued herein conspired and acted ir
concert to conceal such video evidence, and to fabricateviatsion of events for the incident
report, agreeing to not disclose the truth, so as to not urtérch other or the incident report;
and by misinforming prosecutors they jointly procured tlosgcution of plaintiffs, maliciously.

161. Urban Golf has ceased to function due to fear of additiieghi repression or
false arrests by SPD.

162. At 8:54:00 pm, Letizia told another officer in the stationd®Rachner had been
a “brainiac.” The officer responded, “Fine” and “We can play ¢fzane.” Letizia continued to
widen the circle of approving officers, building and relyorgthe policy and custom of officers
to abuse citizen rights, to punish citizens who speak up ligvtduprotest officer misconduct.

Conspiracy to Fabricate and Conceal Evidence

163. Letizia knew these many facts and his own comments iagdak illegal
motivations, were on video. He resolved to cover up the falsstaand misconduct through
concealing video, and with other officers sued herein dghegally to jointly fabricate and
conceal evidence of their illegal conduct, conceal videospbdisclose them, and to support or
write a false incident report, and wrongfully procure malisi prosecution of plaintiffs.

164. The officers knew they all had to join together in this comspior else it would
come undone. None could tell the truth, if some were falmgativersion of events to tell.
They acted jointly and in concert, and in a conspiracy todater evidence; and they thought
they could get away with it because the policies and custiscribed above would ensure
video would not come to light exposing the truth. They alswk@®PA would exonerate even if

video showed misconduct.
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165. Letizia wrote incident report no. 08-392375 concerningdltlesee arrests and
intentionally made false statements therein to concdahaper with material evidence, as per
the agreement with other officers sued herein.

166. Attached hereto as Exhibit B is a true and correct copy afdhative section of
the incident report signed and prepared by Letizia, wisiclontradicted by the videos of the
arrest Rachner later obtained.

167. Letizia falsely did not note in his report that there wagwidf the arrests. This
violated the above mentioned regulations. He knew that hetarts made video including
Clark, Dietrich, Silva, Schoenberg, and Archer and he knewpiised his and other officers’
unlawful arrests, dialogue between Letizia and Rachnetinteg and contents of the officers’
getting a description from Gabriel Clark, comments aboytrgjaout of Capitol Hill, and the
“edjumicated” and “brainiac” comments, and other commantsacts tending to show officer
misconduct, conspiracy to violate civil rights and the graslations of civil rights described
above.

168. Letizia knew SPD did not punish or did not seriously punisbnaptete omission
to record video, or a failure to note its existence, as per theeabentioned policies.

169. Letizia wrote on the incident report that, “After officerslfallected I.D. cards
from the group, [Gabriel] Clark responded to our locatiard &Clark positively identified
Hulton within the group as the golfer who had actually syine golf club and struck him in the
face with the ball. Hulton was arrested for assault.”

170. This was sequence and version of events was false.

171. Gabriel Clark did not positively identify Hulton at any 8minstead, he gave a

description of a suspect but that description did not matdtorls appearance or dress. The

COMPLAINT FOR FALSE ARREST, MALICIOUS PROS., CLEVELAND STOCKMEYER PLLC
CIVIL RIGHTS & SPOLIATION OF VIDEO EVIDENCE - 29 8056 Sunnyside Ave. N.
Seattle WA 98103
(206) 419-4385




10

11

12

13

14

15

16

17

18

19

20

21

22

23

video and audio shows this, including the audio associatédié screen shot at 8:08:50 pm on
the Letizia video, in Exhibit A.

172. All officers sued herein on information and belief knewha$ fabrication on the
incident report and acted in concert to keep this falioicatoncealed.

173. Letizia omitted from the report the description GabriglrKlgave, to conceal the
fact his claim Gabriel Clark identified Hulton was false. tizia omitted the conversation in
which Gabriel Clark gave the description from the repocabee it shows there was no probable
cause to arrest Hulton (or Rachner). Each other officer Kmisywand knew video would show
this fabrication and their wrongdoing .

174. Letizia wrote about the the stop of the smaller group aantaCurrie, as
follows: “While officers were collecting I.D. cards frotie initial group, a smaller group of
people similarly dressed or carrying golf clubs walkeduplocation. Since officers had not yet
identified if they had a suspect, officer(s) (including. &ygetrich) called out to this group and
asked them to walk over.”

175. This statement was false and video shows this was false sedodact when
officers including Dietrich stopped the smaller groupi@ihncluded Currie), they had not “not
yet identified if they had a suspect” because in fact by tiey already had identified and
detained a suspect, that is, Hulton.

176. Schoenberg had told Letizia that the suspect (Hulton) ineady detained;
Letizia told this to Dietrich four minutes before Dietriaidahe officers stopped the smaller
group containing Currie; this is shown on the videos laléained; the officers knew this and

this is why they worked together to fabricate evidencecandeal video.
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177. Letizia’'s falsehoods about officers not having a suspbehwhey stopped the
smaller group were an attempt to fabricate a basis fostbatand for the subsequent arrest of
Currie, when there was none as each officer knew.

178. Letizia wrote in the report that he believed that Rachnes“asking for
permission to get his wallet (a common occurrence with icébed persons).”

179. This was false. The video later obtained correctly shows Rankrer asked for
permission to get his walleEach officer sued herein knew that this fabrication wouldectiim
light unless they acted in concert to back up the fabricabei@s and acted to conceal video or
keep video out of the hands of anyone who would use it agharst

180. Letizia wrote in the report that “Rachner told me if | veghhis 1.D., | would
have to get it myself.” In fact, Rachner did not make therstéalleged and Rachner did not
consent to Letizia’s search. Letizia wrote this to fabeismme defense for his wrongful actions.

181. Letizia and other officers sued herein on information algtbpresented the
fabricated version of events to city attorneys to getgdsafiled against plaintiffs and thus
wrongfully and maliciously procured their malicious grostion.

182. On information and belief, city attorneys never reviewelwoiof the arrests of
plaintiffs before filing charges; the officers knew theguld not as per a general custom of SPD
to not give video in many cases and as per the policy atohects hide video by not noting it
on the incident report.

183. On information and belief, until recently SPD just gave ditgraeys a case file
without video in many cases.

184. The officers sued violated many regulations about videaodieg not taking it,

losing it, concealing it, conspiring to conceal it or lose it,maging it on the incident report.
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Schoenberg on information and belief did not upload or sewadeo to the video storage
server. Letizia, Schoenberg and Clark did not record thpnoaph or initial contact. Letizia
did not record his first contacts with Rachner. Dietrich @idracord his approach or contact
with Currie that led to Currie’s arrest. No superior at SPevesd the videos then took any
action against the officers. They violated regulations apwictsted evidence freely.

185. On information and belief SPD has not disciplined any ofethvésations.

186. On information and belief, SPD had a custom or policy to allib\ens to not
record the first approach to the scene or talk with theeaitiz

OPA Complaint Causes Malicious Prosecution

187. On October 28, 2008, Rachner complained his arrest wad ittegdetter to OPA

citing White On information and belief, the officers learned this andpmosd to fabricate and

conceal evidence; procured the prosecution of plaintiffesponse, to retaliate for this protest to

OPA when said officers knew that it was clearly establistgdd under the First Amendment.

188. The City filed obstruction charges against Rachner oniidleee4, 2009, and the
City filed charges against Hulton at about the same time.

189. The City’s prosecutions of plaintiffs was malicious; saidsgcutions ended
favorably for plaintiffs in 2009 when the City dropped clesrg

190. As a proximate result of the false arrests and maliciouseption and other
wrongdoing complained of plaintiffs suffered insult,igndty, humiliation, emotional distress,
economic loss and other damages, including spending monggfense fees and costs, and
Rachner lost substantial business revenue, due to saidfwrconduct.

191. The wrongs against plaintiffs sued on in this complaint, wesntional and they

are allowed to recover emotional distress damages.
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192. The wrongs against plaintiffs sued on in this complaint wexkcraus and they
are allowed to recover punitive and compensatory damagaoaed by law.

Plaintiffs Work 2009-2011 to Overcome SPD Concealment of 8o, False
Statements about Video, and Loss or Spoliation of Video Evidee

193. During plaintiffs’ arrests, six officers made video incghglLetizia, Dietrich,
Silva, Clark, Archer and Schoenberg.

194. SPD repeatedly failed to disclose and concealed said viokeodiaintiffs.

195. After charges were filed against Rachner, he wrote to SKRiDgathat all video be
preserved as it would prove the true facts about what hagpétis lawyer also requested all
material related to his arrest. SPD thereafter did not pedwitiim the videos of his arrest, nor
the activity logs related to such video.

196. Plaintiffs finally obtained some video of the incident iegdo their arrest only
after they worked years using extraordinarily unforabtseeefforts and skill to finally discover
activity logs exist, which forced SPD to disgorge some af g@ieos. To date SPD has only
disclosed the Letizia, Dietrich, Silva and Clark videos anD & still today concealing the
Archer video and on information and belief, a Schoenberpvid

197. Many of the detailed facts, quotes and the times shown abeviakan from the
videos plaintiffs later obtained.

198. Plaintiffs initially requested all video or all informati@bout their arrests during
their criminal cases, and SPD wrongfully failed and refuseglve them videos, or logs, even

though SPD had activity logs clearly showing the videdstect.
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199. The Clark, Dietrich and Archer videos were lost or removeunh fthe system in
the loss event on about December 31, 2008 but SPD had expapted, @as shown on the logs
for said videos; and SPD concealed said copies from ffaidtiring their cases.

200. SPD also concealed the activity logs that showed botlo#iseevents and the
copying events, during plaintiffs’ criminal cases.

201. SPD also wrongfully concealed from plaintiffs the facts the SPD server lost
some of the video, and that the system could lose video.

202. SPD violatedBradyobligations to plaintiffs by not disclosing to them the wisle
or that SPD had video or the loss events.

203. In April 2009, Letizia told Heidi Sargent, one of the assistity attorneys
prosecuting Rachner, that officers had not yet identifisdspect when Rachner was unlawfully
detained, and that Rachner had acted “belligerent.” letitd Eric Nalder, a reporter, that
Rachner was arrested for more than merely refusing to glemification. These were false
statements. Letizia by this continued to propound theHats#s on the incident report and a
version of events that was false, and which would have besmdalse if plaintiffs had been
given the video of their arrests.

204. This was to continue to procure wrongful prosecutions ohlis and on
information and belief Letizia continued to conspire wite bther officers sued herein to
mislead others and procure a malicious prosecution, faimgoavents and probable cause, and
concealing video.

205. On April 17, 2009, OPA exonerated Letizia in an official rglyy policy maker
Captain Thomas “Tag” Gleason, who said the conduct of etiwas appropriate and consistent

with policies and practices of the” SPD.
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206. The OPA exoneration further set the policy that arrest fogivatg ID is
allowed, and reinforcing the general policy to abuseeantz even where OPA has video
disproving the officer version of events.

207. In May 2009, OPA associate director and policy maker Jokrdfavrote, in the
May 2009 OPA Commendations and Complaints Report, thdtriRes arrest was lawful and
proper and approved by the supervisor, again ratifying ettithg policy officers may arrest for
not giving identification and may abuse citizens.

208. Rachner wrote to OPA on July 15, 2009 asking “what policy tigeor custom
of SPD permits officers to arrest a detainee who fails torately identify themselves?”

209. About July 2009 Captain Gleason responded that the SPD, GPhality
Attorney office reviewed Rachner’'s complaint and th@oese of the officers was proper, for a
third time ratifying and declaring in effect, the policy tb#ficers may abuse citizens, arrest for
not giving identification, and arrest for contempt of cogrewhen the citizen complains and
cites the relevant case law to OPA, tells OPA to look on theyatel the video supports the
citizens’ version of events, and disproves officer versadrerents and shows the incident report
is false.

210. The OPA whitewashed the officers’ wrongdoing directed @npffs and also
apparent fabrications and concealment of evidence cdethiy these officers.

211. No one at OPA has been disciplined for this wrongful cond@&A misconduct
is hidden by the general policy of concealing exonenmdtles.

212. The OPA also exonerated Dietrich for falsely arrestingi€amd other

misconduct even though as in Rachner’s case, it had thes\stlewving false arrest and

misconduct.
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213. OPA exonerated Dietrich for another complaint made thatheed Currie with a
threat of exposing him to a cell containing the spit of a gladainee who had hepatitis, even
after Dietrich admitted to OPA that he made the commentctrés Currie.  OPA'’s exoneration
in this case further set the policy that officers may in gdradruse citizens and OPA will
whitewash it, relying on concealment of exoneration files @deo.

214. Meanwhile, on May 7, 2009, Rachner again requested video afreist made by
officer Letizia.

215. SPD responded by sending Rachner a letter on June 9, 200¢kénlig dated
April 9, 2009) signed by acting chief John Diaz, a policy maké&PD, who by policy or custom
frequently allowed his name to be used to conceal video. Ttked&ated, falsely and
incorrectly, that, “These recordings are both past ourtieteperiod [referring to the normal 90
day retention period] and can no longer be obtained. ”

216. This was false because in fact SPD had the Letizia video seriter. SPD also
had copies given to Letizia and OPA.

217. The falsehood of the Diaz statement was easily discerniBBRt the activity
log for this video at SPD clearly showed the server had tteoyand the copies were made for
OPA and Letizia.

218. Attached hereto as Exhibit C are true and correct copieg diutine 9, 2009
(mistakenly dated April 9, 2009) letter from SPD mentioabdve and also two other letters
from SPD to Rachner, one dated June 30, 2009 and one dated/ 242410 which also have
false statements that video related to Rachner’s arrestraui exist at SPD.

219. On information and belief, defendant officers conspiredippeess the videos

and have the statements in Exhibit C issued to Rachner ciogceialeos.
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220. On information and belief, public records officers did matk on the logs to see
if there was Letizia video or in responding to Rachner’siest] per the general policy that they
relied on video officers to find video; nor did they ask tHeef involved or OPA for any copies
of video; and/or in this case on information and beliefdi@ttoncealed his video from them.

221. Rachner in mid-2009 concluded there was no longer any vaahebwas
concerned that SPD had not kept it and would be engagedherfwrongdoing in destroying or
losing evidence, despite his specific request that theowedidence be preserved.

222. Inlate 2009 Rachner decided to find out who deleted videss @frrest and
when. This led to his discovery of activity logs, the existesfovhich SPD had concealed from
the public and defendants for years.

223. He researched the SPD system vendor and learned therenatg lagis for each
video containing things such as dates of creation, and ofatesioval from the system.

224. In November 2009 he demanded activity logs for all viggevant to his
incident.

225. On information and belief, this was the first time any citiasked for logs.

226. On information and belief, this caused the SPD public resiadto look at the
logs for the first time, to respond to Rachner’s requests.

227. On January 25, 2010 SPD produced to Rachner the log for tizealetieo, and
the Letizia video. SPD also told Rachner in writing thatwias the only video related to his
arrest, and that neither Clark nor Schoenberg made video. sg&tements were not true,
because there was video by Dietrich, Clark, Silva, and Aiitihet Schoenberg. SPD also put
on the Letizia video container, a notice saying “This copy mrapared by the Seattle Police

Department and may not be revealed to any other individdébaagency or used for any other
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purpose that stated without the consent of the SeattleeHddipartment, ” and on information
and belief SPD commonly puts such notices on videos itsedeaiolating person’s liberty and
free speech rights as part of the general policy androust@nsure videos are not used to
remedy officer misconduct.

228. A copy of the activity log for the Letizia video that Rachrexeived in January
2010 is included in Exhibit D hereto, discussed below.

229. On information and belief, even in January 2010 defendaiceodfor some of
them conspired to keep videos concealed from Rachner bhyfansing public records officers
and/or by 2010 public records officers still had no propay @ search for video; the existence
of the Dietrich, Clark, Silva, and Archer videos is apparenherserver activity logs and either
public records officers were fooled into saying there wagiaeo other than that by Letizia, or
had no system to look at activity logs and took the officemds at face value.

230. Rachner reviewed the Letizia video and learned there wastiach video; he
requested such video, and then on March 9, 2010, SPD gave Hbrettieh video and log. A
copy of the log for the Dietrich video is included in ExhibitiBcussed below.

231. SPD still concealed the other video from Rachner. Still anewther video
existed, being misled by SPD’s statements, Rachner fileBla pacords suit in April 2010
concerning the delays in producing the video that had theetosed. This led to disclosure of
more videos.

232. Hulton had requested all video related to his arrest in 26didn mid 2010 SPD
sent him the Letizia, Dietrich, Silva and Clark videos, whichitéh shared with Rachner.

233. SPD never sent Rachner the Silva or Clark videos despitengstanding request

for all related videos.

COMPLAINT FOR FALSE ARREST, MALICIOUS PROS., CLEVELAND STOCKMEYER PLLC
CIVIL RIGHTS & SPOLIATION OF VIDEO EVIDENCE - 38 8056 Sunnyside Ave. N.
Seattle WA 98103
(206) 419-4385




10

11

12

13

14

15

16

17

18

19

20

21

22

23

234. Only after his public records suit was filed did SPD send Raclogs for the
Silva video and a Clark video, but still concealed from hienArcher video.

235. Exhibit D hereto contains true and correct copies of theftoghe Silva and
Clark videos as well as the Letizia and Dietrich video lbgs were sent to Rachner in 2010. On
said logs, Rachner made handwritten notes as he learnéthehaformation on the logs means.

236. These logs were extant and easily viewable on the SPD systeencseation of
the videos in October 2008 and had they been checked wowddiisproved the repeated
assertions there was no video.

237. The logs in Exhibit D are typical of activity logs indicatingdge numbers,
creation dates, loss events, playback events, copying evedtstreer data including things such
as “lIS” which means a copy was made for OPA.

238. The logs in Exhibit D correctly indicate the history or eveptscerning the video
relevant to plaintiffs’ arrests.

239. The logs in Exhibit D correctly indicate that SPD had videeviaait to plaintiff's
arrest when Diaz and others at SPD repeatedly told Raclamentias no longer any video or
that the only video was the Letizia video. Either defendamdsSPD fraudulently made those
statements or SPD systemically allowed itself to make swdhrect statements by not giving
public records officers access to the logs.

240. The logs in Exhibit D correctly show that various videos egeldb arrest of
plaintiffs had been copied and replayed at SPD. The statethen¢ was no video were
fraudulent or SPD systemically had no process for cheakitigofficers involved or OPA, in

responding to requests for video.
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241. The handwritten notes by Rachner in Exhibit D are true anécdatescriptions
of the events they describe.

242. The logs in Exhibit D were all easily discernible at SPD at ket times.

243. Rachner’'s experiences with getting video are not unigddlzere is a policy and
custom at SPD to defeat requests for video in the same nthah&achner’s requests for video
were defeated: those responding to requests did not haagsdodhe logs. In general, SPD set
up the system to conceal video, conceal logs, not look at led<sices not even link video or
otherwise properly respond to requests.

244, Rachner communicated with SPD about the logs he had eelceiv

245. In June 2010, SPD legal advisor Shawna Skjonsberg-FotaptatslRachner,
regarding a log sent to him, that it showed the correspomitieg had been deleted from the
system in December 2008 (“Video Log shows that video file @edeted from the server on 12-
on 12-31-08 referring to a change from zero to two on thédilategrity status in the logs, and
she thus confirmed this change from zero to two meansvlaera loss or deletion event.

246. At this time, SPD concealed and did not tell Rachner the l@sd évat took out
those videos from the server was a massive loss of some 14g2p%, something Rachner
learned only in 2011 as discussed below.

247. In media write ups relating to Rachner’s public records SHHD’s Sean
Whitcomb had falsely told Nalder in April 2010 that the kigtitape had been temporarily lost
from the system.

248. This was an attempt by an SPD policy maker to conceal the tagef video

event; to falsify evidence because in fact the Letiziawidever was lost from the server; this
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was continued falsification of evidence or reflected dédeis’ ongoing misinformation and/or
SPD practice of hiding former events of concealment of video

249. Whitcomb also told Nalder that the lost data was eventuatigvered.

250. This was false because the Letizia video had not been lostcmrered.

251. The log for the Letizia video in Exhibit D correctly showattlthe Letizia video
was not lost in the loss event in December 2008, nor recqowarettary to Whitcomb’s official
statements to Nalder. Either defendants deceived Whitcothler@ was no proper system at
SPD for retrieval of video or responding to requests abadebvi

252. Whitcomb’s statement was also false because the 14,22is\iwi from the
server in December 2008 were not recovered; SPD desireddeatdhe massive loss events
and the fact they are recurrent and often times video is emtes=d after such spoliation.

253. In November 2010, Rachner discussed with SPD Assistant Dicle Reed video
concealment issues, and the loss event SPD had told himedffemne of the video of his arrest.

254. Reed concealed from Rachner that the loss event involy2dlgideos, and
concealed that there was still an Archer video SPD had wen ¢p Rachner, or Hulton, and that
there were other loss events.

255. Rachner told Reed it was unlikely the only person to whom I&&Dwrongfully
denied video was himself, Rachner, that is, one with compuderigeskills able to go and learn
about activity logs and request same; and that if he hadwreagfully denied video, likely
others had been too. Rachner said if the reason for beingl dehé® was some negligent loss
event as claimed, then likely this happened to other people Rachner told Reed that others

could be wrongfully convicted or sitting in jail today, wa¢hey had asked for video and not
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gotten it the way Rachner had not gotten video. Rachner $iisBould come forward and
audit itself for prior wrongful denials of video to find outck cases and do the right thing.

256. Rachner offered to help SPD do the audit, and gave Reed ant8yathod
involving looking in paper files for requests for videotthad been denied, then looking on
activity logs to see if in fact there was video at the tirhat(ts, following the method Rachner
used to uncover concealment of video of his own arrest)iby tise logs.

257. Rachner suggested it was easy to write a software appiidaticheck the data
base of activity logs to assist in this audit.

258. Reed and SPD politely yet firmly declined those suggestion

259. SPD on information and belief has not conducted any augitldicized audit to
find other cases of persons wrongfully denied video, or pts of concealment or spoliation of
video evidence, even after Rachner’s efforts told top Ishgethere had been massive loss
events and ongoing concealment of logs.

260. This is because the general policy since 2001 and to dateds ket the video
system or server be used to show misconduct, whether misttandthe street, or misconduct
by high SPD officials in operating the video system to hateealment loss or video spoliation
events.

261. Inthe meeting, Rachner told SPD he would conduct such aonweHj and he
has taken steps to be able to do so in part despite SPD resiatahconcealment that has
continued into 2011.

262. Rachnerin 2010, began requesting denials of request far aitterelated logs
from SPD. SPD failed to give Rachner the records sought itytmmenner, and indicated it

would take years for Rachner to get the information need#éds way. This slow and partial
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response was in furtherance of SPD policy to cover up tBeelents and other concealment or
spoliation of video evidence.

263. In February 2011, Rachner decided to deprive SPD of the¢yabilialsely claim
it took a great deal of time to respond to partial requests, Belruary 2011 he requested in
essence, all activity logs for all videos on the SPD server.

264. Inresponse, SPD delayed for months, falsely assertingothichnical reasons it
could only respond in batches and it was not easy to respond.

265. Rachner forced SPD to respond more fully when he wrote SRiully telling
them the electronic nature of the data meant SPD could eesdgnd to his request, and
indicated he would sue to get the log data.

266. SPD delivered some 714,659 logs about July 2011 (the datsil/ascomplete;
it lacked time of day information useful to search for video)

267. The data only included three years of log entries, becau3e&@es videos and
log entries after three years.

268. The logs showed the specific sudden loss events mentioned, dly showing
the change from zero to two in the integrity field, inclygdiar the loss of 14,221 logs in
December 2008 and other loss events identified above. Thihevéisst time Rachner realized
the loss event SPD had claimed affected his video, acinathived 14,221 videos; SPD had
never told him during his criminal trial it had lost some @f ¥ideo related to his arrest.

269. On information and belief the disclosure of many logs to Racm July 2011
was the first time SPD has been forced to reveal the magmtulde video loss events

mentioned in this complaint.
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270. Inthe logs Rachner obtained in July 2011, there are someDBaEDs extant
on December 29, 2008.

271. The loss of 14,221 videos at the end of December 2008 was thss @ some
22% of the video on the system at that time.

272. Attached hereto as Exhibit E is a true and correct print omt@page out of 59
pages in a print-out listing the identifying numbers of th@21 videos lost in December 2008
that are included in the data given to Rachner in 2011. Themegded in Exhibit E is page 51
of the entire print out and this page has the identifying rusbf the Clark, Archer and Dietrich
videos: 7405@20081018200500, 6938@20081018201905, ah@£8081018203109. In
these identifying numbers the officer's badge number i§itstefour digits, followed by “@”;
followed by digits for the year, month, date and time theosidas made. Exhibit E correctly
indicates those videos were lost in that event. (Rachneobtdyned the Clark and Dietrich
videos because copies had been exported and Rachnersstiitizeen given the Archer video
by SPD.)

273. SPD continues to purge or delete log entries today. SPeslébet entries after
three years.

274. Every day SPD is deleting entries that would help shows &ptsoo
concealment of video, by showing that a video existed airtteed request for video was made,
or during the time a criminal charge was pending and SR&ifeo deliver video. Every day
SPD deleting entries that would show it violated disclesinligations, improperly responded to
records requests or violated Brady obligations.

275. On information and belief, on or about January 1, 2012, thedeod the loss

event of December 2008 concerning some 14,221 videosenplulged from the SPD system;
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and on other three year anniversaries of the loss event®mezhabove, SPD will purge or
delete evidence of such loss events.

276. The logs given to Rachner in July 2011 indicated to him fofitsietime there is
an “Archer video” concerning his arrest.

277. SPD previously concealed from Rachner and Hulton the Angtleo, repeatedly,
and still is concealing said video from Rachner and Hulton.

278. The data Rachner obtained in July 2011 correctly shows Se2sléog entries
after three years.

279. There were 143 days between Rachner’s request on Feby&§12, and July
14, 2011, when SPD copied the database for Rachner.

280. In said 143 day period SPD continued to delete videos, gdtigs and log
entries, thus actively deleting records Rachner had rexfljeshile knowing of his efforts and
plan to audit SPD for prior acts of concealment of video.

281. Inthis 143 day period, on information and belief, SPD delabeait 70,000
activity logs before giving the data set to Rachner, inotpdome 350,000 log entries, to
conceal and hide SPD’s prior concealments and nondiselo$wideo and loss or other
spoliation events.

282. This ongoing concealment and spoliation of video evidenparisof the ongoing
policy and custom by SPD since 2001 to ensure video evidemo¢ used to show officer
wrongdoing; to operate the video system to conceal wrongpand to operate the system
including through decisions at the highest level, to en$ateptior acts of concealment and
nondisclosure of video evidence are not disclosed, and t@mgevidence of loss or spoliation

of video evidence.
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283. SPD on information and belief knows that certain civilmksiexpire after certain
periods of time, including sometimes a three year stafdiaitations. SPD delayed
responding to Rachner’s requests to let more informagashebeted, trying to let statute of
limitations barriers arise to prevent civil claims thaghtireveal officer misconduct.

284. Instead of self auditing, SPD has by high level policy, coetito conceal video
and events of concealment, loss or spoliation of video reejeand has continued to fail to
disclose same and to destroy evidence, as part of the gwaielyl and custom since 2001 to use
and operate the system to hide rather than reveal misdonduc

285. If Rachner had not obtained the logs he obtained in July 21 wW®uld have
deleted more evidence.

286. After obtaining the logs, Rachner studied them. The logengi® Rachner show
a policy at SPD to prevent video from reaching prosecutors.

287. The logs given to Rachner correctly show and it is true thatverage, over the
period covered in the data set, SPD exports 7 videos a day smditounty prosecutors.

288. SPD refers some 60 cases a day to city or county prosec@®Bi3 has a policy
and practice of concealing and withholding video fromsprcutors, who commonly do not
review video. By this policy and custom, SPD seeks to enfievileo is not used against
officers; is not used to exonerate innocent defendantsasuBlachner, Hulton and Currie, who
challenge officer misconduct; and is not presented ton&ys who might use the video to
believe such persons or to find there was officer miscdanduc

289. SPD leaders have known of this very low rate at which ay@rare given video

and has promoted a system in which non-uniformed persohsasiattorneys, do not normally

view video.
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290. The logs given to Rachner in July 2011 show SPD had a poliey tadny
officers not take video. The logs given to Rachner cogratibw that as of August 2008 there
were some 422 officers who made video (that is, video fratnntlany officers, remained in the
SPD system then was later given to Rachner). On informatidrbelief, 422 officers was as of
August 2008 only some 70% or 80% of all street officersaiingb cars. SPD by policy and
custom allowed 20% or 30% of all officers in patrol cars tdimely not take video
implementing the policy that it was proper for officers & make video, to defeat the purpose
of the system to show officer misconduct through video.

291. The logs given to Rachner show SPD fails to use video datapenty supervise.
The logs given to Rachner correctly show that in the thraeperiod included, there were
exports of some 999 videos to OPA. There are 841 officers veélatect video shown in the logs
given to Rachner. (Gradually this number increased from g0®) forward). An export to
OPA occurs if a citizen complains to OPA and the OPA’s insteeening does not indicate the
complaint is meritless. The 999 videos exported to OPA eaath thigoofficer (badge number)
who created the video, that is, who was involved in the situéading to the complaint to
OPA.

292. The 999 videos shown in the logs have a lopsided distribpaitiern: relatively
few officers are involved in most of the exports to OPA.

293. Half of all officers making video as shown in the logs, ha®R®& exports; some
294 officers out of the 841 officers had 1-3 exports to ORA,e& a total of 472 exports; 88
officers had 4 to 18 video exports to OPA each; and one offad9 exports to OPA such that
these 89 officers with the most OPA video exports had a tbfoexports to OPA.

294. These 89 officers accounted for 52.7% of all 999 videos &ghtow OPA.
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295. 89 officers is 10.5% of 841 officers.

296. Roughly 11 percent of officers are shown in the logs, to eceded with half of
all OPA complaints .

297. SPD leaders failed to properly use the video data to supetras or discipline
officers who generate most complaints; SPD has not usetdhth to find or review videos, to
ensure videos of such officers are disclosed and reviewetias SPD focused supervision or
training on this 10 percent of officers causing half themamts to OPA.

298. SPD on information and belief, has failed to cross checkdit gor video not
disclosed, or incident reports not noting video, associaitadie 89 officers generating the
most OPA complaints.

299. SPD generally has not used the video system and log dataiapibsal to
properly supervise officers; the purpose of the systemaictipe is to conceal and not reveal or
remedy misconduct.

300. On August 18, 2011 the Washington State Supreme Court hadegddlice
discipline files leading to exoneration of an officer maym® concealed from persons
requesting same on a blanket basis but on information aied, Is@ice this ruling, SPD has
generally continued to deny to Rachner, the media and obliee@RA exoneration files
requested previously.

301. Rachner also worked to monitor SPD officer compliancé witleo regulations
after his criminal case was terminated; in 2009, Rachnerlttathed all of the SPD’s 229
incident reports for all obstruction arrests in the pe@atbber 2007 to January 2008 and
analyzed them; and this is the source of information forltegagions above that video is not

noted in some 83% of obstruction arrests in this period.
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302. SPD officers have continued to resist proper use of the gigigem since 2001
and to the present. SPD leaders know this and have operatdté® so that it does not show
officer misconduct.

303. Recently, in September 2011, SPD officers complained abaagels in a prior
policy, under which captains were not allowed to revieveeglconcerning the subordinate
officers in their charge. This prior policy prevented vifteon being used to monitor and
supervise officers. SPD leaders know of this ongoing resiste review of videos, and at all
times knew officers were resistant to using video to showtieconduct, and SPD leaders
ignored this and nonetheless implemented the video systématsit would hide and conceal
misconduct rather than reveal it.

304. In September 2011 Sean Whitcomb told KOMO TV that SPD oftes dot
disclose videos about third party citizens because the ogincerning same are “complex” and
involve “labor law.” In fact, the vast majority of video irvimg a third party involves incidents
in public and in on-street encounters, do not involve saladicts or some kind of confidential
informant or other information the disclosure of which l@aouot raise privacy issues nor harm
or threaten investigations or law enforcement; and lawdioes not mandate anything that SPD
did not agree to by its choice.

LEGAL CLAIMS

False Arrest

305. Plaintiffs restate and incorporate in this sectibrother allegations in this

complaint.
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306. Letizia, Dietrich and Schoenberg lacked propersbasprobable cause for stopping,
seizing, searching and arresting Rachner and Haltdrare individually liable for false arrest to
plaintiffs.

307. There was no probable cause or basis to stop and seizesirthergroup through
show of force, nor was there probable cause to believe a kathbeen committed by Rachner
and no basis to search him lawfully, as the refusal to givéifidation was lawful; nor was
there probable cause to arrest Hulton for assault.

308. There was no reasonably objective basis for the defendadref actions.

309. Said officers intentionally and maliciously falsely atesl plaintiffs to suppress
their speech and expressive conduct and violate whaeffimew to be their clearly established
rights of assembly, liberty, speech, expression, the righe foee of unlawful search and seizure
and the right to silence and to not give identification.

310. The false arrests caused and proximately caused piaiatifuffer insult,
indignity, humiliation, embarrassment and emotional e&sty economic loss; minor physical
pain and suffering; and they are entitled to recover frahividual defendants for all such losses
and injuries in an amount to be shown at trial.

311. The individual defendants agreed to carry out said illagtd and each
participated in such agreement, helped carry it out thréuglaforesaid acts and comments and
failures to stop the unlawful acts, and through fabricagidence as aforesaid, and each thus
conspired to violate rights and fabricate evidence anld isgointly and severally liable to each

plaintiff for any liability of the others, under acting inno@rt and conspiracy theories of

liability.
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312. By acting maliciously and intentionally, said individuafeledants are liable for
emotional distress damages.

313. The City of Seattle is vicariously liable for said unlawfeizsire and search and
false arrest liability and conspiracy liability becausealbrelevant times the City employed
Letizia, Dietrich and Schoenberg who were acting in fuaihee of City business and within the
scope of employment when the said tortious acts occurred.

Malicious Prosecution

314. Plaintiffs restate and incorporate in this sectibrother allegations in this
complaint.

315. Letizia, Dietrich and Schoenberg are liable to plaintifisrhalicious prosecution
of plaintiffs; they caused criminal proceedings to bgated or continued against plaintiffs
without probable cause; with malice; and said proceedergsnated in favor of plaintiffs or
were abandoned when the City dismissed charges in 200%a&d prosecutions caused
plaintiffs to suffer injury or damages.

316. Plaintiffs are entitled to recover from Letizia, Dietrighd Schoenberg all such
damages, including general damages, economic loss andl medtemotional distress.

317. The individual defendants acted in concert and conspiretfé¢ot and procure
said malicious prosecutions including through fabrica@dence and concealment of facts with
each agreeing thereto and taking acts in furtheranceofres@foresaid, including but not
limited to coordinating fabrication of evidence and agrg&o not reveal that the incident report
contained falsehoods; and each is jointly and severalilelimased on acting in concert and

conspiracy theories of liability.

COMPLAINT FOR FALSE ARREST, MALICIOUS PROS., CLEVELAND STOCKMEYER PLLC
CIVIL RIGHTS & SPOLIATION OF VIDEO EVIDENCE - 51 8056 Sunnyside Ave. N.
Seattle WA 98103
(206) 419-4385




10

11

12

13

14

15

16

17

18

19

20

21

22

23

318. The City of Seattle is vicariously liable to plaintiffs for limebus prosecution,
because at all relevant times the City employed individatgdndants and prosecutors who were
acting in furtherance of City business and within the sadgmployment when the said tortious
acts occurred.

319. The City is also liable for malicious prosecution as it malisly prosecuted
plaintiffs and is not immune.

320. City prosecutors are not being sued for this tort due foldggal immunity;
should facts develop showing they acted outside the prmsaole plaintiffs reserve the right to
add them as defendants.

Intentional Infliction of Emotional Distress

321. Plaintiffs restate and incorporate in this sectibrother allegations in this
complaint.

322. Plaintiffs may recover against Letizia, Dietrich and Ssiberg for the tort of
intentional infliction of emotional distress.

323. Said defendants engaged in extreme and outrageous camfhisely arresting
Rachner for speaking up about his rights lawfully andgaasng him for filing an OPA
complaint; and for joining in his arrest and not stoppinghémwthe stated basis was he was
acting “edjumicated” and like a “Brainiac” when this mgneleant he correctly told Letizia the
law; they acted with extreme and outrageous conductdimgualse arresting Hulton without
having any identification of him and when the identifioatgiven did not match him; and by
fabricating and concealing evidence as aforesaid antllyjagreeing to back each other up in
any OPA or other investigation including not disclosirgf the statements on the incident report

were false or that there was video.
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324. Plaintiffs suffered severe emotional distress as a diesaltrof this wrongdoing.

325. The individual defendants are liable for such damages.

326. Each jointly agreed to commit the tort of outrageous indictof emotional
distress and violate plaintiffs rights, and fabricatelemntce, and conceal video, to allow the
others to do so without telling, and each acted in furtherahsaid agreement and each is
jointly and severally liable to each plaintiff based ongmracy and acting in concert theories.

327. Their actions were outrageous projections of raw policeepéavabuse citizens
with impunity, knowing the video and OPA systems would lettlde® so, simply because
Rachner was educated and spoke up or Hulton was part of Udbiath& officers disliked in
part for its expressive conduct.

328. The actions of defendants were extreme as they involveiddabn and
concealment of evidence, which is a crime.

329. Their acts to back up the order that Urban Golfers couldamedack to Capitol
Hill also were extreme and outrageous.

330. Because this was intentional, plaintiffs may recover footeanal distress.

331. As result of this extreme and outrageous conduct, plsistifffered insult,
indignity, and economic and emotional distress damagesary recover same from the
individual defendants.

332. The City of Seattle is vicariously liable to plaintiffs fordanisconduct for
intentional infliction of emotional distress, because lated¢vant times the City employed
individual defendants who are liable and they were actirigrtherance of City business and
within the scope of employment when the said tortious acisrced.

Federal Civil Rights Claims — Compensatory and Punitive Damages
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333. Plaintiffs restate and incorporate in this sectibrother allegations in this
complaint.

334. 42 USC 81983 provides that one may recover from any persamtityr acting
under color of state law who causes damages through wiwdadi rights under the federal
constitution and federal laws.

335. At relevant times, individual defendants acted under cdlavoand in uniform.

336. Letizia, Dietrich and Schoenberg violated the followiaddral rights of
plaintiffs: (a) the right Rachner had to free speech anegirot speaking up to Letizia, in filing
the OPA complaint, and in his expressive conduct, under teeAmendment; (b) the right
Hulton had to free speech in his expressive conduct anddiespng his arrest; (c) the right to
assemble as Urban Golfers under the First Amendment asdlis&antive right to due process
liberty in the Fourteenth Amendment; including the rightvilk about Capitol Hill and be free
of malicious prosecution; (d) the Fourth Amendment righ®azhner and Hulton to be free of
unreasonable or unlawful searches and seizures or stolpsling illegal assaults on them when
arrested and seized, their battery, false arrest andiowaiprosecution; (e) the Fifth
Amendment rights of Rachner and Hulton to remain silenkatad when Rachner was arrested
for failure to give identification and when Hulton was ateel for not confessing; (f) violation of
plaintiffs’ Fourteenth Amendment due process rights arth@imendment rights to confront
witnesses in that defendants and the City allowed lossstnud&on or nondisclosure of video
and related information and violated plaintifBsady rights.

337. Said violations were intentional, malicious, motivated bwill and spite,

including spite at Rachner for being “edjumicated” or a fiiee”; individual defendants have
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contempt for citizens who speak up to cops or stand on tgbtsrand said contempt is
malicious and oppressive.

338. Letizia later told city attorneys Rachner was an “asshdletizia had malice
toward Rachner and all officers had malice to the group.

339. As adirect result of these violations, plaintiffs suffedathages, injury and loss,
including insult, harm to reputation, indignity, defense sostotional distress, anxiety, and
economic loss; Rachner suffered the loss of over $100,000 evieeclient of his learned of his
arrest and did not hire him as a computer security experbdbe tlefendants’ misconduct.

340. Said individual defendants are liable to plaintiffs in aroant to be proven at
trial including for compensatory and punitive damaged,atorneys fees and costs of suit.

341. Each such defendant agreed to the illegal acts and conspierate the civil
rights of plaintiffs and took action in furtherance oflsagreement or acted in concert to do so
including backing each other up and coordinating thedation of evidence and making false
statements on the incident report; each is jointly andraliydéable to plaintiffs for conspiracy
to violate civil rights.

342. The city of Seattle is liable under 42 USC § 1983 because tlatiors of civil
rights by individual defendants were caused by, facititate promoted or allowed knowingly
or recklessly through official policy and custom, as detkihroughout this complaint and
existing from 2001 forward to October 2008 and as shownteydats of ongoing concealment
of video evidence related to this incident to the presentidelyding but not limited to policy
and custom to have and allow abuse of citizens, excessogs forests for not giving
identification, improper training and supervision; pgland custom to not disclose video or

OPA findings as aforesaid throughout this complaint, toaralse statements about video, to
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conceal video, to conceal activity logs and to hide and ebactivity logs and events of
concealment, loss or spoliation of video evidence evereifeite of repeated requests for video.

343. The City is liable for these civil rights violations becauB®%olicy or custom
caused the wrongdoing in violation of section 1983; SPxywlakers knowingly or recklessly
allowed the video and OPA systems to be operated so as &veat misconduct, contrary to
the direct promises to the public the video would help asstioer integrity.

344. SPD leaders also knowingly engaged in many of the policetsastoms
mentioned herein including concealment of large vides évents, concealment of logs, and the
decision to not audit SPD.

345. SPD leaders acted intentionally or recklessly ignorets faith callous disregard
to the risk that officers would resist disclosure of wiswigg, and would operate the video and
OPA systems to conceal officer misconduct rather tharatéve

346. Such municipal acts and omissions caused the violaticestad herein.

347. The City is thus liable to plaintiffs under section 1983 focaimpensatory
damages, attorneys fees and costs that shall be proveal.at tri

Civil Rights Injunctive Relief

348. Plaintiffs face an ongoing threat of similar violationemcounters with officers
and an express threat that Urban Golf is not allowed.

349. Since October 2008 Urban Golf has ceased to operate du®tmtdRidation
and conduct as alleged above; including false arrestsraadqutions of three members of
Urban Golf on trumped up charges.

350. Because of such ongoing threats and harms, plaintiffs &tke@mno the injunctive

relief sought.
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DEMAND FOR JURY TRIAL; PLAUSIBILITY OF ALLEGATIONS

351. Plaintiffs demand trial by jury of all facts and issueg thay be resolved by jury;
If this case is removed to federal court, this demand is iatetalbe a federal jury trial demand.

352. Plaintiffs provide detailed allegations to meet recemtdseds for “plausibility”
of complaints in section 1983 cases that altered the praticénpleading” standard. Plaintiffs
reserve the right to amend to add further detail as theyngare logs, videos, information,
exoneration files, obstruction reports or other data tlzat @emhance plausibility.

PRAYER FOR RELIEF

WHEREFORE plaintiffs pray for an order and judgment:

1. Declaring specifically that defendants violated theintsgand committed the torts
and violations alleged; violated SPD regulations, acteshiittnally; fabricated and concealed
evidence; finding specifically that individual defendakbhew of and failed to stop the violations
asserted herein, and acted with malice, and acted in a toheetion and conspiracy;

2. Awarding plaintiffs amounts for compensatory and puaitlamages to be
determined at trial, and also attorneys fees and cost®asa by law; and

3. Permanent injunctive relief directing the City to act tooeenthe criminal
charges on file against plaintiffs or place in said filaseshents that such charges lacked any
basis and were maliciously and improperly brought; dingcBPD to properly operate the video
and OPA systems, including measures to ensure video andéogscarded, kept, and disclosed
properly and not purged, concealed, lost or spoliated; ar dneecting SPD to make activity log
information publicly available on line; an order directlBgD to cease arresting citizens for
refusal to give identification and to cease conductiagustizen rights, including the illegal

order to Urban Golf to cease operating; an order to SPD pegydrain officers including
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expanding the manual sections on stops and arrests: an order that video must be reviewed before
officer versions of events are evaluated; an order that any exemptions must be used with
particularity: an order that SPD must treat failure to take video without due excuse, as a serious
offense leading in most cases to dismissal and or as giving rise to a presumption that the video
would show the officer version of events is false: and

4. Awarding such other and further relief as may be just and equitable.

DATED this 5thday of October. 2011.

CLEVELAND STOCKMEYE PLLC

By(@‘d 5/5

Cleveland Stockmeyer, WSBA421636

8056 Sunnyside Ave. N.
Seattle, Washington 98103
(206) 419-4385

Attorney for Plaintiffs Eric Rachner and David Hulton
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SEATTLE POLICE DEPARTMENT
GENERAL OFFENSE HARDCOPY (ORIGINAL RELEASE)
SEATTLE LAW DEPT COPY
GO 2008-392375 (OPEN) 1313 - 0 ASSLT-NONAGG

Related text page(s)

Document: NARRATIVE
Author: 6628 - LETIZIA, MICHELE G
Related date/time: Oct-18-2008 2158

VICTIM INJURIES: None visible. V/Clark complained of pain to
the side of his face. -3

INCIDENTAL PROPERTY DAMAGE : N/A -—2

SCENE PROCESSING: N/A -—

STATEMENTS TAKEN: N/A -—2

NARRATIVE:

»*x++CHARGE OF ASSAULT (SMC 12A.06.010) IS REQUESTED AGAINST S/HULTON*****
*%%**CHARGES OF OBSTRUCTING A PUBLIC OFFICER (SMC 12A.16.010) ARE REQUESTED
AGAINST S/RACHNER AND S/CURRIE**# &%

On 10-18-2008 at about 1956 hrs while working uniformed patrol as 3El in
the City of Seattle, I responded to the 1500 BLK# of Boylston Ave to
investigate a report of someone being hit in the head with a golf ball.
When T arrived, I found no golfers in the area. I did find a square (about
four square feet) of artificial turf taped to the sidewalk on the East side
of Boylston Ave, about 20 feet North of E Pike St. Vv/Clark met me at
Boylston Ave/E Pine St and stated the following:
Clark was walking in the 1500 BLK# of Boylston Ave, near E Pike 8t. Near
the NorthEast corner of Boylston Ave/E Pike St, Clark could see several
people standing around. At about the time that Clark realized that the
group either were dressed like goliers Or were carrying golf clubs, one
person in the group (later identified as 8/Hulton) suddenly swung 2 golf
club, striking a ball. clark was struck in the face with the ball struck
by Hulton. The ball that struck Clark was a high-density foam ball roughly
the size of a traditional golf ball. Clark stated that the impact caused
pain to his face. Clark then stopped and made eye contact with Hulton and
the group of golfers. Hulton and the other golfers acknowledged Clark.
Then several of the golfers, including Hulton, began laughing at Clark and
n. . _heckled..." him. Clark then called 9-1-1.
While officers were talking with Clark, a large group of people dressed in
golfing attire and carrying golf clubs passed us and began walking towards
the turf at Boylston Ave/E pPike St. Officers contacted this group of
people, explained that we were conducting an investigation of an assault,
and acked for identification from the group.
S/Rachner was part of this group. Rachner appeared to be intoxicated (for
example, despite at least three commands from me to keep his hands out of
nis pockets, Rachner repeatedly placed his hands or fingers in his
pockets) . Wnen I asked Rachner if he had I.D., Rachner answered "Yes".
When I asked Rachner CO give me his I.D., Rachner stated that his I.D. was
in his wallet in his rear left pants pocket. Believing that Rachner was
asking for permission to get his wallet (a common occurrence with
intoxicated persons), I direcred Rachner to "...go ahead and remove your
I.D....". Rachner refused. Rachner told me that if I wanted higs I.D., I
would have to get it myself. I then removed Rachner's wallet from his
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Docket and actempted to hand TF To him. Rachner refused to accept nis
wallet. I explained to Rachner that I was not comfortable going through
his wallet, that I suspected that he would accuse me of stealing something

from his wallet if I opened it. I explained to Rachner again that he
needed to remove his I.D. for me. Rachner again refused to accept his
wallet. Next, I placed Rachner's wallet in his left jacket pocket, again
explained that I was not going to open his wallet, and again requested his

I1.D.. Rachner again refused. Fimally, I explained to Rachner that if he
refused to provide his I.D., he would be arrested for Cbstructing. 1 again
requested Rachner's I.D.. Rachner again refused to provide his I.D.. I

then arrested Rachner for Cbstructing.
While officers were collecting I.D. cards from the initial group, a smaller
group of people similarly dressed or carrying golf clubs walked to our
jocation. Since officers had not yet identified if they had the suspect,
officer(s) (including Sgt Dietrich) called out to this group and asked them
o walk over. Most of the people in this group complied. §&/Currie did
not. Instead, Currie turned around and began walking away. Sgt Dietrich
again called out to Currie. Currie again ignored the command and continued
walking away. Sgt Dietrich was even more specific and said to Currie "Ycu,
the golfer in the green sweater, come here." Currie was in fact wearing a
green sweater and continued to ignore Sgt Dietrich's command. At some
point, Currie even turned around and made eye contact with Sgt Dietrich.
when Sgt Dietrich made eye contact with Currie, Sgt Dietrich pointed at
currie and motioned with his fingers/hand for Currie to walk to him (Sgt
Dietrich) while at the same time telling Currie, "Come here now or I will
be forced to arrest you." Currie then turned around, continued walking
away from Sgt Dietrich, and left the immediate area. A short time later,
Currie returned to the corner. Sgt Dietrich recognized Currie from the
previous encounter and stopped him. Sgt. Dietrich told Currie that his
conduct amounted to obstructing, and asked for his identification. Currie
refused, saying he did not know why he needed to. Sgt. Dietrich told
Currie that he could either identify himself at the scene or in the
precinct. Currie still refused to identify himself, so Sgt. Dietrich
arrested Currie for Obstructing.
After officers had collected I.D. cards from the group, Clark responded to
our location. Clark positively identified Hulton within the group as the
golfer who had actually swung the golf club and struck him in the face with
the ball. Hulton was arrested for Assault.
All three suspects were transported to the precinct. There, the suspects'
identities were verified. Eventually, all three suspects were I&R'ed.
Before leaving the precinct, officers explained to the suspects that
charges would be requested through the Prosecuting Attorney's office, and
that that office would be contacting them regarding this. All three
suspects stated that they understeood.
Sgt Dietrich screened this incident.
Sgt Kuerschmer screened the part of the incident invelving Currie.--»>

1 hereby declare (certify) under penalty of perjury under the laws of the
State of Washington that this report is true and correct to the best of
my knowledge and belief (RCW 9A.72.085)
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(@ City of Seattle
Seattle Police Department

R-Git-Kerlikowske, Chief of Police
é—'Tw*’ el s adnlly

Wetln Th Su.w&, 2009
Eric Rachner
1414 12" Avenue #319
Seattle, WA 98122

Records Request under Chapter 42 56 RCW. SPD #08-392375
Dear Mr. Rachner,

This letter is in response to your request for the fallowing:

Any and all recordings produced by the officer-wormn recording device of Michelle Letizia (#6628)
as well as 911 call recordings

These recordings are both past our retention period and can no longer be obtained. Please note
that the majority of 811 calls and videos are retained for a period of ninety (90) days

If you believe that the information fumished has been incorrectly withheld or redacted. you may file
a written appeal with the Chief of Police within ten (10) business days from receipt of this letter.
mwmmmywrnmwaddmu.awpydmemmnwntaMawpyof
this letter together with a brief statement identifying the basis of the appeal. Please mail or deliver
your appeal to:

Chief of Police

610 Fifth Avenue

PO Box 34986
Seattle, WA 98124-4986

If you have any questions regarding this response, please call the Public Disclosure Desk at (206}
684-5481

Sincarely,

John Diaz >
Interim Chief of Police

77 L i ¢
Tricia Colin
Administrative Specialist 11|
Public Request Unit

JD.lc

Sealtle Police Department, 610 Fifth Avenoe, PO Box 34986, Seaithe, WA 98124-4986

Y An cqual employment appormanity, aifirmative action employet.
Accommodations for people with disabilivies provided upon request. Call (206) 233-7203 =1 Jeast two weeks i advance.




@ City of Seattle

Seattle Police Department
R. Gil Kerlikowske, Chief of Police

June 30, 2009

Eric Rachner
1414 12™ Avenue #319
Seattle, WA 98122

Re:  Records Request Appeal SPD #08-392375
Dear Mr. Rachner:

The Seattle Police Department Legal Unit has received your public disclosure appeal
for recordings related to the investigation of SPD #08-392375.

Please see the enclosed copies of your December 23, 2008 and May 7, 2009 requests.
Pursuant to RCW 42.56.080, SPD is required to respond with identifiable records.

Your first request did not identify 911 recordings or recording devices of Michelle
Letizia or investigative records. SPD’s retention schedule for recordings is 90 days.
I'he recordings were not preserved in response 10 your initial request.

We suggest requesting a copy of Seartle Municipal Court's records in the criminal case
number 530435. Recordings may have been preserved as part of the prosecutor’s file.

If you have any questions, please call the Legal Unit at (206) 233-5141.
Sincerely,

John Diaz
Interim Chief of Police

s or | —/—’“..-/\
Y ir o ean i i)

A

Shawna Skjonsberg-Fotopoulos
Legal Advisor

JD: rle

Enclosure

Seattle Police Department, 610 Fifth Avenve. PO Box 34986, Seattle, WA 98124-4986
An equal employment ity, affirmative action employer.
Accommodations for people with disahilities provided upon request. Call (206) 233-7203 at least two weeks in advance




@ City of Seattle

Gregory J. Nickels, Mayor

Seattle Police Department
R. Gil Kerlikowske, Chief of Police

January 25, 2010

Eric Rachner

1414 12" Avenue #319

Seatftle, WA 98122

Records Request under Chapter 42.56 RCW: SPD In-car video and Activity log

Dear Mr. Rachner,

Enciosed is a copy of the Seattie Police Department (SPD) records you requested.

A search of SPD files resulted in an in-car video for Officer Letizia only. Our search resulted in no
in-car videos found for Officer Clark or Officer Shoenberg. In additicn, not officer wom audio was
found related to this incident.

As you requested, we have also enclosed the Activity Log regarding Officer Letizia's in-car video.

We apologize for the delay in being able to provide you with the materials requested. We have
waived our normal fee for in-car videos.

If you believe that the information furnished has been incorrectly withhe!d or redacted, you may file

a written appeal with the Chief of Police within ten (10) business days from the date of receipt.
Please include your name and address, a copy of the redacted document and a copy of this letter
together with a brief statement identifying the basis of the appeal. Please mail or deliver your
appeal to:

Chief of Police

610 Fifth Avenue

P.O. Box 34986

Seattle, WA 98124-4986

If you have any further questions please call the Public Disclosure Desk at (206) 684-5481.

Sincerely,

John Diaz
Interim Chief of Police

==

Administrative Speclatist Iil

Public Request Unit
J0Em ®
% Seaitle Police Department, 610 Fifth Avenue, PO Box 34986, Seattle, WA 98124-4986

N ‘ An equal employment opportunity, affirmative action employer.
& Accommodations for people with disabilities provided upon request. Call (206) 233-7203 at least two weceks in advance.
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